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P February, 1830. — isles TERM, 1880 al 


aad he 
| Harry & at. HARTY & AL. vs. HARTY & AL. 4 ‘ 
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| Hast & 40: _ Appear froi the court of probates of the |) 








se lB city and parish ef New-Orleans. 

eM J-delivered the opinion of thi 

j a perent, ma a, may rs ” elivered t » apart e 

3 nore hee of any court. This suit is brought by the heirs of 

_ Broperty> held? Simon Harty for the purpose of obtaining a |” 

—_— decree to annul a judgment of adjudication 
of certain property, (described in the peti- 
tion,) which was made totheir mother, as 
being common between her and them at the 
decease of their father, and to have said pro- 
perty partitioned off. Sinnott was made a 
defendant, and damages are claimed against « 
him and Mrs, Harty in solide on accountof al- 
leged misconduct by: them in their respectivell « 
capacities of curatrix and tutrix, and underta- ’ , 


tor and curator ad lites. They separated in 
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RE PT FTN, a ge iil ‘ 
- [g denial—and Sinnott to the jurisdiction of t | 4 
4) @, conrt. The pléa of the latter was sustained, Bante & ass 4 
| 7% andthe suit.as tohim was dismissed. He (Hane & as, F 
») afterwards prayed leave to intervene, alle- ~ 
| ging that his interest’ might be affected by the 
“| final decision, of thé canse,. and’ that he be- 
a “lieved it was proceeding collusively between 
% t ‘the plaintiffs and their mother. “He obtained 
Aa - the privilege of intervening, and after judg- 
“ment in favor of the plaintiffs, took this .}- 
peal. 
“§ ‘The objections to the correctness of the 
é P judgment rendered by the court, below, may 
ys be reduced to two: 1, Want of jurisdiction 
a . . jm that court-ratione materig. 2, Complete . 
“¥ legality i in all the proceedings by which the 
property now in dispute was adjudicated to 
the defendant Mrs. Harty. 
To prove that the probate court is without 
} jurisdiction in actions brought to rescind and 
> aml jadgments, we are referred to the pro- 
visions of the code of practice on ‘this sub- 
. * ject. ‘The art. of 924; of the 8d title, enu- 
 _ merates the cases in which courts of probate 
’ have exclusive power: and the following art. 
limits that jurisdiction to these cases, or those 


_. Binet ails’ sion off judgments is pase not wx 


pressly given in.any. part of the title of the, 


code of practice which treats exelysively a" 


probate courts and of their jurisdiction. Iti is. 


confined to cases eeiptinetipnoeegeniente "a i 


ther administered by testamentory executo 


tutors or curators, and the estates “ person: 8. 


intestate, &c 
The pijndicalion of which the plaintiff” 


complain .in the present. suit,.was clearly 
within the province of the court of probates;. | 
andthe question now is, whether its power 
extends to the revision of that judgment by.) ; 
means of an action to annul. or rescind it, 4 


Although the code of practice makes a dis- | 


tinction between the nullity and recission. of _ 
judgments, and establishes rules somewhat, ; 


different in relation to each; yet they are 80 | 
identical in their effects, that they. may pro- 
perly be.considered together in a legal disoud-..; 
sion. According to the art. 608, the nullity 


of a judgment may be demanded from. the ' 
same, &c. By ‘the art. 616, the action’for re- 


scinding a judgment must bepursued by. pre- 
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a OF THE STATE OF LOUISIANA, 
a | sits petition to the court by which such asterr 
° ; vj judgment was rendered. - | The.art, imme- Pia eg 
iil y preceding, allows to minors re & Ate 
ns fies they have arrived to the age of majority. meee 
XH to bring this kind of action. ‘The present 
18 anit was commenced within the time prescri- 
Ps bed by Jaw, and in our opinion before, the 
bo i proper tribunal. The court below had juris- 
oe mi oti of the’ case in its otigin, as relating to 
. , FL asuccessi and this jurisdiction is extended 
y the’art. 616 above-cited,'to weenie: : 
Yeformer judgment.’ 
: fg Raybotjéting the 'ohdondigneand ofep 
position to the judgment from which the- 
{ou appeal is taken, we must first.look 
into the right‘of the defendant, Mrs. Harty, — 
Peau. the property of her husband's, estate 


4 P between her and his heirs: and secondly, | 

of the legality of the proceedings by which the 

9] adjudication was effected, must be examined, — 
A} The right of a surviving parent, (cither father 
“or mother,) to cause property held ‘in common 
<A with his or her minor children, to be adjadi- 

ity cated’ to the former, depends mainly‘on.a. 
“proper construction of the act of the legisla- 

1] ‘ture, passed in 4809, relative to minors. By 

Vorjvun. (x.s) 66 





CASES IN THE SUPREME count J | 
, * istrict the 2d section of that act it is declared th 


4 * «When the leg te father or mother f 
“mary hye minor has an eataterin comimon with said ae 
Wanrr & 4% nor,'said father: or mother. “may cause eith wand 

the whole or part of ‘said estate to be adja a 
eated to him or her, by the judge, acce din : 
to the estimated value of the inventory; pr . , 
vided this. estimation has been made by qj & 
praisers duly sworn; and provided, lil ie, 
said adjudication be deemed cgu¥eah i 
_ the interest of ‘the minor, bythe 
the family ; and provided moreover the és 
has been assented to by the under tutory..™ 
"The. adjudication which the plaintif fom 
quire ‘to. be annulled, ' was made of pro 
which belonged to their: father exclusi 
and formed no ‘part of the community ¢ 
quets and gains at the time of his As t am 
He, however, willed a certain portion off 
(by. a testament made in due form,) tolil 
-wifé, and she subsequently inherited anothtt 
part by the death of some of her : 
previous to, the adjudication which is 1 now 
tacked. From thesé facts a question is rais ‘ 
whether she held the property which was ai 
judicated as an estate, in common with h 
| children who were then SIN according 


aa = — I + oe omy a 
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s intent and meaning of the act. . The. 
ae: el for the appellees contend that the} pri pi ay SS 
ve granted by this law.to a surviving: pve 
7 ‘der oF mother, must be restricted to the com- Hasrr 

iy’ " of acquets and gains; and cannot le- 

bot extended to property common ‘to the» 

3 parent and: chilren, under any other title. 
up Whatever may have been the intention of the 
| tears it is clear that the actitself makes. 
o.distinction with regard to right or title by 
¥ hich an estate may be thus held in common. 

wa: | f the provisions of the law be wise in rela- 
ss he tin to 0 commmmpity of gains made by wi 


their want. of wisdom, with respect 
' any other community of property similarly 
uated. We therefore conclude that the ad- 
| judication to Mrs. Harty was. made of part 
i of an estate, subjected by law to that mode 
‘uf of,transfer. It now remains -‘to ascertain 
a whether this transfer or alienation was made 
in pursuance of the requisite formalities. 
“These aré prescribed by the provisos of the 
ait %*t above cited, ist, The property to be 
. uameettimated by appraisers*duly sworn. 2d, © 
oe ‘. adjudication must be declared conveni- . 
“| entto the interest of the minors, by a family 


ee 
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; rd 8d, ak be assented to oy hel 


father made a ‘will and appointed e3 ex 

whom he atithiorised to make an invent 
his estate, without the intervention of jit 

in’ parsuance of this authority they proed 
ed to have the property inventoried and 4 . 

"praised, without being assisted by the p 
judge, or a notary, duly authorised: t t 
appraisers verified their estimation "1 
oath, subsequent to the completion of th 
véntory, and’ these proceedings. were a 
proved and registered by order of the tou 

‘of probates. We are therefore’ of opi ng 
that the estate of the testator was leg 
‘ventoried and appraised ‘by prise 

’ sworn, and that consequently, the fret Us 

.mality required by law, to give validity 
the adjudication, has been complied wi 

family meeting took place, (in pursu 

an order from the court of pred 

effect, ) in presence of a pied 

- who made a process verbalof their delibem) 
‘ tions and final declaration, that the p powey ” 
* adjudication would be convenient to the init 





oti) * assembly were not sworn. be Sky 
ie i ie tru that isidher the cil 'code nar the 
d apf , act of 1809 requires this solemnity; butitis 


iy “lordered by an act of the legislature, p sed 
i in 1811—see 3, Martin’s Digest, p. 4é 

by a. ‘This: law declares that, the property of-mi-~ 
he ip q ‘nors shall be kept unsold, unless hme : 
¢® . with the consent of the under guardian, an 


_. Hef at least five of the nearest relations oe 

‘minor, or of an equal number of friends, if 

- there be no relations, duly sworn to declare 

af “the trath, the whole truth and nothing but the 

fa] tenth, that it is for the interest of the minor 

i “that said property: or part thereof be sold. 

th, i -- Bimee this act has been in force, itis clear 

noe that the decisions. of family meetings, in rela- 

> the fion tothe sale of the property of minors, 
must be made under the solemnity of an 


»~* oath, so faras,they respect i, ok 
~ and. that withoutit such sales 
ed by the minors, if their recission seal OR 





in common’ between apt and their sur- 
vive or mother by an adjudication, a. 
according to the estimated vale! in the i in- a 
Miso! Sia Fey 
This i is: a a privilege sasied tothe parent,’ x 
in derogation to general rules, establishe 
_ for the protection of those, who, from want’ 
of agé-and experience, are supposed to be’ @i 
incapable of guarding their own interest; | 
and ought'to be restricted within the pre? | 
cise limits. of the provisions under which | 
is awarded: “The alienation allowed by it, 
has all the principal features of a sa 3 
ties property and power. The incapacity 7 
of the minor to consent, issupplied by thé 


of his relations or friends, and his under bl ( 


tor. "The law’ of 1811 ‘réquires that the 
consent on the part of the relations’ 6r : 
friends. should. be given under the sanction’ | 
ofan dath; under the rule of” interpreta- “3 
tion, that special provisions of law are . 
abrogated by those which are general ¢ 


% an 
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a-family guclias. acting under oa a, 
r= we have alrendxatqnisiet mn i 

\ ‘eles The oath prescribed is eae 
* formality, and. if, not attended, ‘af én aac 






“of minors; such 1 dadiaan, oat oe 

‘Ph aerea as null and without effect, i 

1 ‘The record affords. bonriNinge te hat. 
Pend, of the plaintiffs who met to « consider 

it “the propriety and conve nien ein- 

é, terest of the latter, (then -hiinors,)= that ~~ 

ae + their property. should bevadjudi icated to 

yo 4 - their mother, were sworn ai, required by 

a Jaw: and it is believed that the’ presiimption 

(which is sometimes applied to the proceed- 

3 1 “ings of public officers,) of every thing hav- 

i. ing been rightly done,-does not .supplythe.. ..... 

«7 want, of this evidencey.as such adsemblies ee ia 

should rather be,considered tobe deting in® | * 

‘| aprivate capacity. The neglect'to co Ply 

with this formality, is fatalto the adj 

+ tion. 
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CASES IN THE SUPREME. COURT». 
jectio made tg , 


eerie that. they will ‘be.more pro | 


" petly: ‘taken .into consideration in the Pro. 
conan be ah in the: eaBhtign i | 


‘ 


. This therefore ordered, stjidged ind a 
creed, that the judgment of the court’9 Dro 


| appellant : any rights or - claims which hen z y 
have, on that Portion of the property to b 


partitioned, which m may fall to the share.‘ a 
Arthemise: ‘Harty, should it be made apy sat 
that she has ratified the adjudication to hi 


mother, a“, 
Af } 


# em y iW 
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as “avanr os. Bs OREDITORS. | 
A suit to avoid | Apress from the court of the first dist i 


Seay est “4 
itoes in prescribed Maries J. delivered the opinion of: 

in the same man- 

*ner, as suit to a- Court. ‘This case comes up on an opp 
void a convey- 


“a 
igm 
e4 


ance. pag eer Ae = 


the homologation ofa tableau of er we . 


filed ted the syndics of his estate.” 





i vaaaett ‘sau 6 on n which claim 
of ivilege is opposed, is assumed u d 
Wérisions of 1817, relative*to the olunt 
ler of propertyy &6. which‘ 
ae ionaneiien by sivanlv- 
10.61 t more of his creditors, over the” 
Os mpl enieinil acts.and deeds execu- 
tt ay him, (with the intent, of giving sucht 
ition | ferenae) within the -three: months next. 
muse preceding his, failare, So, Actording to this, 


ie Vor. vin; (x.s.)° > 67 
- ey | 


ae . 
b 





ca noel action 
 article-eited, limits the “time within ¥ 
’ otic ae 

it the following teney: “no-cd 





a wn enronier ns 
Nereditors, and the latfer as 1 
wT other, In the event’ of a scontest.,berween 
es es any on gen, 
th thie = ar nn iidivido 





present. case,” have Goonies 4 
cover: mice hecwle . 


was ‘not taken . into. one : i le ti 

pleaded. .. 4 Bad © ee . 4 ‘ ed 
: pitainiis ordered; ‘adjadged ‘and de 
creed, that the judgment of s asrirhaaee 


* 











re capa eof 


fl ie ele oda mst 
S| with, the noted and rents already 
dnchargoshe principal of the debts, due by 
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, the act, & 


' Sis dno can 





| ‘ manner therein stated, 'é yment of their restern se 

‘ eredits, Qa the contrary,! opposite con- 
“ne fai j grate from it, .The 
contra - The defendant 

* promis 10 put dg ay in possession of 

" the notes to be given in the sale of his proper- 

he 8 | iyo Andry; he engages that the rents which 

al they are authorised to. collect from_ his ten- 

ants, will amount to $1000 year; ; and that if 

"| they do not, he will annually make good the 

at isos. At the expiratiomof three years, he 

promises to pay the sum of $3400, to com- 

plete the amount due to his creditors, 

fer these stipulations, and some others 

not lecessary to be set out, the creditors de- 

“gate that “aw moyen du present concordat 

dion execulion” “in consequence of the 

t concordat, and; its execution, the 

ss_of the creditors = tas to Sacerdotte, 

1 @linterest due them up to that day, on their 

yi fespective credits, and the saidcreditors grant 

| & hima delay of three years, to pay the whole 

= amount of the capital, and do also release.and 

abandon to him, all the interest which might 
accrue to them until the end of three years.” 

"1 . The final release of the debtor is thus 
| made. to depend expressly on the execution 

Vor. virt.(x.8.) 68 
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é If then, the note 
from the sale Of the property, vibe not I 
ep asnas delivered up to the syndics; if the ah 
~Sacanporee. not annually amounted to $1000, ort 6 
fendant had not supplied the be 4 
might be wanting; and finally, if the $¢ 40 
had not been paid, as promised by him, yy 
think it quite clear, the original claims fd hi 
creditors, which were suspended by the ¢ om 
cordat, would have revived in full force. A 
hence we conclud@ithat this part of the’d te 
fence furnishes no ground for saying the Gag» 
fendant had no interest in the collec — 
the debts placed in the hands of the 
and was not responsible for the expen: ea "4 
tendingit. ’ 
Each party has insisted the paint 
the agent of the ether. In this, as in many 
other instances, truth lies between the fi 
gants.- He was theagent of both, for boume | 
had an interest in suing for the moneys@ol 
lected, and'the claims liquidated. The plaite 
tiff was the agent of the creditors, in receit 
ing the money. from the defendant, and ft 
paying it over to them. Hewas the ag 
the defendant in collecting money eal a 
ers. As tho latter was compelled to ma i 





| :OF THE STATE oF LOUISIANA.” ee 
itd thedeficit which might exist, he had. a raster Distigt. 
eel of the formerfor an aééount, Ge 
J have forced him to have furnished hege-~ cage: 
a unable to distinguish this’ case Saceasorre, 
. 340 ffoui ‘several others decided in this court, 
b81 where attorneys, charged with the. collection 
“AL Gfasbis, have received from the debtor, obli- 
© Co | gations to put in suit, out of ‘the funds pro- 
AMT geeding from which, they Wefe to” discharge 
461 ip claims first placed’in their hands, Iti 
° “glob cases, we have uiiformly considered, 
On. MT iiatithe expenses of collection, should be 
gem} tore by the party who'placed the obligations 
he hand of the agent, to discharge his — 
. The legal correctness, and the equity 
oof such a rule, where there exists no ‘ex. 
fess-atipulation’to the contrary, we think 
“@iinot be doubted. See Johnson vs, Stir 
ling, vol 483. Benson vs. Skipp; 5 ib: eo 
Connor vs. Bernard, 6 ib. 572, 
laite§ ){Pothe services, therefore, rendered ‘to the 
pelt defendant, in making the collections, we think 
i} the plaintiff ties a right to lain compensa- 
nt Of | jon from him, aid we see-nothing in the re- 
if yn Se enables us to say the jury placed 
i] to high'an estimate on them. 
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Il. ‘The next matter in ae is 
of $500 paid toan attorney, In ‘thi 
of the plaintiff, this charge is roadie as {c ; 
“Paid to P. A. Cuvillier, for his fees, aa : fr 


for his services rendered to the ‘insolven 


the cession of his property,.as. for thove re ’ 
dered to the syndics posterior to the fa nal "| i 
There never was any cession made: i q , 7 
defendant of his effects. A respite was, ith 
true, obtained: previous to the ‘concordat! 
der which the plaintiff acted, and if it 
forthe services rendered by the atta : 4 , 
procuring that respite, we think the p rymen 
was ertoneously made, The defendant ta 
a right to settle his-own account with { r 
torriey for these services, ‘The appellee cow 
not legally do so, unless it'was for thelial 
fit of the appellant, or at his reques i 
of which'isshown here. ‘Then as to’ @ $e 
vices rendered since the concordat, wé 4 ! 
that if the plaimiff, as agent of the defent 
has expended money in discharging thedal 
devolved on him, it is right, and Jaw, the let 
should reimburse: him, But this moog] 
must not have been gratuitously, but »néoemy 
sarily expended, and the necessity cannot & 


presumed, it must be proved, to enable ta] 


i 





1) caley occurred imeolleeting the debis : that Ctrsesnan’ 
dd > [peserapeneann vnepeie= Bacennorrs. 


‘| oiiwhich legal advice could be’ required. 
lateh | Phe attorney, indeed swears, he had fifty con- 
vila | gukations with the plaintiff. On what sub- 
8, ith} jects we are not informed, and these. conver- 
iii | sgedons the defendant. sh ould not pay for, uni- 
hey were necessary for the execution of 
the s entrusted to the plaintiff, «. « 
.y Before entering on the merits. of the 
ast subject of contestation, which relates:to a 
Wit claimed by the defendant, for $500, it 
‘inecessary to dispose of a bill of exceptions, 
‘Maken to the testimony of a witness; on tie 
\ggipart of the plaintiff, who proved, thatthe mo- 
“tey for which he had given‘a receipt,. had 
i] been credited to the defendant, previous: to 
jts'date. His testimony was. objected to, as 
“proving against, and beyond the. contents of 
nee written document... 
9) <0 We_are of opinion. the court did. not err, 
#] The receipt is in these. words: Pai recu de 


SIU sen cundiatacmnaien 
0 tel tres sur ce qu'il me doit. Nouvelle Orleans 


at: 3] 





CASES IN THE SUPREME COURT. sof 4 
aster Dintiet 18 Mai. 1824, P. H.. meer ye* ee , 
ke act is ‘a private, not a public one.“ 
(ChaxASARAS hibition in our code, against the receptioti of 
Sacmnsorre evidence, against or beyond what'is contajhy’ | 
ed in written instruments, applies partic 
ly to those which: relate to real estate, «\'T 
in relation. to personal property, are 
ed by thé general rules. sfierbidane vie 
system of jutispradence, from which we 4 
derived our principles in relation to prooffitea, 
Ceipts are considered as exceptions to theigeu) 
neral rulé, and parol evidence may be gité 4 
to’ explain, or even “to contradict’ them, 
Withoat adopting that exception to'its whol” 
mitting, the parol evidence in this instanés 
Proof, that themoney had been paid at api 
vioustime, did not contradict the time o h 
receipt, for it does.not say the money rg 
paid on that day. Itonly affords a presump - : 
tion of it. Starkie on evidence, p. 4, 1044? i 
vol.cas:145; Beet. 378. 5 ib, 68. 9 iy 91 o 
& 8 ib. 389. | 


On the merits of this poin we concur th : | 
the jury. Wethink they did not err in colle 


x . ie | 
4 


eluding the money had been paid, 
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| “| to the dato of the recéipt, nd. crediting i rum Di. 
te account, at the time it was paid... < + a 


),Moch has been said by the counsel on bo ued 
sides, of the. influence which the verdict of Saceavorrs 


alte "the. jury should have-on-our deliberations, 
al Vethought the jurisprudence of the court so" 
| 1 firmly established in this matter, and so ‘well 
el » that it scarcely afforded room for 
pbberration at thisday. The verdict ofa ju- 
rybas great weight in all cases, when ques- 

| {ipnsof fraud, or damages, are involved, It 

jams the scale, when the evidence is con- 

a | fit on matters of fact, and the truth donbt- 
ful; but it has no influence, nor should it 

he any, where the om being established, 


i ig out of them. . In such cases, the'con* 

sions of the court can be more safely re- 

Ml on, than those of the country. Stich is 

a’) tieinstance before us. ' The jury have er- 
: it | redj in allowing the plaintiff credit for-a-sum ° 
1} of\money paid by an agent, without ’any evi- 

5 Spot this money was mecessirily ex- 

for the benefit of the principal. 

sum. of $500 deducted, the moneys 

fps plaintiff, on account of the defend- — 


| ant, and his own claim, amounted to$4,0091, 
We 





5Aa _ CASES IN ‘THE: ~ qmpes cour 
Easiers District, '74-100,. He has received $13,804, and js . 
—~ consequently entitled to «judgment. for the e 
Ctapacas4® balance, $205 74-100, deducting 171 74-8 

Saceaporre, the balance’on another account. 


Ii is therefore ordered, adjudged and 4 
creed, that the judgment of the district eg rs 
be anulled, avoided and reversed. Andit | 
furtheborderéd, adjudged, and decreed, tf 
the plaintiff do receive of the defendant, { 
sum of thirty-three dellars, with costs in th 
court below, except those occasioned by th 
ing other parties plaintifis: These, with tip § 
Costs of the appeal, to be paid by the defend 
ant. 


defniiant. ease ee 


GASQUET, & AL. os. JOHNSTON. i 


A confession of APPEAL from the court of the first d 


"payment which 
wil ctl . Porter, J. delivered the opinion of th 


forming the com court.” The defendant in this case, tod ‘i ) 

| only be mace by Tule on the plaintiffs to show cause wh yt | 
the defendant or . ; 

one specially au- judgment rendered against him should 

be set aside, on the ground of certain if 


sa Ie 
gularities practised in obtaining it.) The 





only brought sei cor 
: nee of the judges’ genes ae a 


absent debtor. Theageitt left the’ city du- 
Vou, vit. (x.8.) 69 


7 








a ering the. 
me oe pars of ite 
of tae», instrument, ge 
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} contents to the voi and by their a 





of New-Orleans 
have the right to 
consider an act 


ta ovdinance lenas,eut,loose,. and tumned ai 
port of New-Or- wood, belonginging to the plai 





sia, and the plain nee hha. 
frnitlessly, attempted to. me ag 


the 


- erie co she con The 


a 


s 
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| Eastern District. first, we consider correctly settled, by the 
™ —~ : etal ae va 


a 


f ant the shied -convenier 
sorporation should. ‘be vested . 

the power to prescribe what portion ‘ 

' port is: appropriated to particular craft, a 
for, ‘what length of time, and’ ‘on what ¢ 
ditions thay can remain ‘in the place assign. 
ed them. ROM appli have 
not ‘much contested, ‘but it has been strenu. 
ously eontended, that the remedy 1 was a vio- 

2 yfandamental law of the state, 


because it deprived the citizen of his p a , 
erty, without ajudgment ‘of the court, 5 
nounced after hearing him, or giving him @ 
opportunity-tobe heard. Asithe corp dl 
tion ‘had ‘the: ‘power ‘of making regulation 
as to the place where rafts of wood should 
= wel o 


as a nuisance, ‘and to trent it sco fy ’ 
e;e 


* 





falls’ within the’ class a i 
a ‘same’ auth r 


: e-made stronger, beeause the: court 
; soa to'ooagh sharin genera iis 


iz 
ae 


i... in whom ir - slatic 

b4 ‘have: ‘aoe ‘no exception, wi 
none. If in the gréater number of in- 

ras ‘the public convenience is opposed 


1] Windoting rafts where the defendants plac- 
ed theirs, the corporation had a right to 


Wovisider ait such, and’ place all under the 





within the exception, would 1 eee 
convenience, to the ag t us ry 


Serene 
hecausey in. the, ’ 


“<Gnjaries of this. kindy 
nn y.ench things as ate of daily von 


cam, 5946, Aah: 167, - 

It is therefore ordered, adj 
creed, that he dg’ of pth 
be affirmed, with costs, 


Carrow for the plaintifis, Moreau $a 
mar for the defendants. 





AP i inom eR 


fs x Be CR 1b he 
’ lest ‘The act of 1828 
Wart a, 3. delivered: the Spihion’ of ‘ie preteoe fed tb limits 
Me ag 
a ‘The plaintiff resists the claim of the 
da % $0,tax wor of ti as Thiel - < 





et ie by rapt ass aud eiigia 
hoa a which is in the parish judge's’ ‘lfce, 


nd in question was withinghe lim- 
th > town projected. by Donaldson ; bat 
B shows that. this’ Lach was pecs or 

iby: Dogaldson...: a 
In 48: B13, the town was ‘incorporated, iid 
n fetice as to its-extent, is made to Donald- 
on's i A few years after, -the andl in 
qu “was sold, to satisfy a ‘town t x im! 
iby the waa and afterwards be- 
and now remains, the property ofthe . 
ph new nit ‘of “tacorperitia was 
wf aa by which it is enacted, that all that 
¢ dmpteion of land laid out into lots by W. 


| } Vor virt.(x. 8.) 70 





tern. s | to 
Se iat judges ofl, ce ae cin Sy Weal of 
ER or to G. Winter, webb | 7 é 
Soe , gsi 
at docs nét appear to'us the district ji 
Es a hee erred, in considering the land ing 
7 tion as out of the limits of that town, | 
retby the act. of 4623, In our opinig 
act professedly “ch s the limits: of 
town, as it gives’ boundary, tho pl 
_ tifPs lands which were within it, in the or o 
“al plan, It does not refer to other lands =k 
. tofore owned by the plaintiff, bute 
designates those now’ belonging 
The legislature’s declaration, that 1 
between. the Mississippi and those fbn 
plaintiff, shall continue part of ; town i 
an affirmative,.pregnant with Na h Bali e 
that. the other land ‘shall not continue ‘ay? 
part ofthe town. a ae eA 


[vis tierefore ordered, aR, nd + : 
creed, that ‘the judgment of the district ¢0 
be affirmed, with costs. * ae 


Conrad for plaintiff Wat for defer 


ir 





OF THE STATE i een 
: joa FLOWER ws. arcontivon , 


4 ie jo “a the second poe - O'Connen. 


Bree __C 


"Mairix, J. delivered the’ opinion ¢ fone 4 m4 
ie . The plaintiff's and appellant's: ot Borer - 
wl: is drawn our .atterition to two bills" of fey ie 


ation, is admisi- 
. evidence. 


stition of the de 
fprobates, for admissi 
ioher son, the plaintiff's original’ debior wih 
sauthorisation of her husband, uae 
meres is to the charge of the judge, . 
sted the: jury; that an instrument, | 
h the defendant had approved" an ac- 
2 plaintiff: against the succession, 
1 niséd him as creditor ofa balance, 
‘ and that her subsequent acts were : 
wbinding on her, under the pleadings. ©” 
AT: lefendant had pleaded hercover- 
l'sought thereby, to avoid’ the lia- 
ick the plaintiff contended she: had 
od, by her acceptance, with the authori- 
xof her lishand, of the succession of her 
mn "Toop of this plea, was 


a 





a 
ee 
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t Eastern 1,3 the object of the plaintiff, and for this pe 


~~ “her pétition to the court of pro tes, wit bl 
owe authorisqtion ¢ husband, was at ’ is 
 “O'Connzn. “Ue ‘eviderice. Ofits effects,. hoi ver, thejif.- 
‘under the ‘direction of he Se ~ J 
7 the proper judges; we therefore think thet - 
. feFior court erred, in rejecting the doct 
| Il. The property of the succession, af 
~ ‘was duly accepted by the dafeaienn 
“* “he hands, part, of her potnpieny 
which’ a wife may, administer without 
consent »or = of her husbaig 
_ and in-the administration of which, she ne 
not his authorisation. . We thereon 
_ clude the judge erred, in instructing | the jon 


that her. approbation and liquidatior a be 


account, are void. . 4 a 


The, appellee’s counsel has urg 
subsequent acts, of which the tsa 
and. declares not to be binding of h 
under the pleadings, are facts, or i nis 
from which the appellant’s counsel i 
that thedefendant became liable'as abs 
or at least beneficiary, heir. " 
We cannot agreee with the) appely - 
counsel, that the 983d onsen ® the 
*  eode, refers to the acts mentioned in 
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urpog | © paragraph of the preceding article, as evi- Eastern District 
a 4 dence of a tacit: denies ot a siccession ow 4 
; - ‘The. Ollection of the actual debts’ of a suc- a sate a 
"fediion, the sale of the goods, the paymentof "4 
_,. the passiveidebts are all facts, or which 
may be. given in evidence, to calles party 
as heir, and show that. ho ie accepted 
, the succession. 
2 The 983d article, refers to instruments i in 
¥ ritten acts, which are stated j in ‘the second _ 
"paragraph of the. preceding italy as evi- : 
i] © dence of an p acceptance. 
 * It is therefore ordered; ‘adjudged and de- 
_ . creed, that the judgment of the district court 
4 béanulled, avoided and reversed, the verdict 
a s pet aside, and the case remanded for trial, 
a? with directions to the judge to permit the 
. vy am mentioned in the first bill of ex-— 
we “ceptions, to be read i in evidence to the jury, 
and to conform himself in his charge, to 
what this courthas expressed, on the second, 
and it is ordained hat the ae pay 
- . costs in this court. 


Watts for the plainuiff, Workman for the 
aaaeeie 


* “-? 
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RUAEEL & AL, 8. HALL, 


Appeat, from the courtof thefonrth df 
a the judge of dhe s second presiding. ; 
Want of consid- 
proved bie Ba ie ve delivered the opinion of, the. ‘ 
maker and court.” defendant was sued as maker 
" payee es, a note. 
two promissory notes in favor of ‘the piaigg a 
tiffs. He pleaded that the payees % were but. b. 
trustees for another, for whose use and bene- 
fit they received the notes; ‘and that thera! 
ee: had been afailure’ of nsideration fo 
which they were givens’ , oe 
The defendant, at the term to which the civ ‘ 
tation was returnable, moved fora continuance | 4 4 
for want of the: testimony of a witness regi- " 
ding out of the jurisdiction of the court, 
whom he expected to prove:that the notes 
were given to the plaintiffs as the agents of « & 
J oseph Erwin. The court was of opinion, ‘ ‘, eo 
that the . evidence, if obtained, ‘was not ade ! 
missibles and refused to continue the cause, 
There was judgment against the defendant, 
and he. appealed, ». 2 
We think the court erred. Itisa welt 
tablished rule of commercial law which has . 
been more than once recognised by this-ffibu- j j 
nal, that between the maker and payee of a 
‘ : 


e , 





3 


OF THE:STATE OF LQUISIANAD = G 
niftsory note, want ¢ of consideration may. 1 ater Di 
be pl aded, ‘If it make a part if the proof i wens A 
* I> fiecessary to establish this defence, ms 
5 'f payees have no real interest in th | 
op, ‘evidence may as*well be given o of this --— 
“inct, a as it’ may that no value was "re ~t ved, 
when the instrument expresses that value 3 
F “qwas received. © The c one is not more contra- 
dictory of the vm than the gttier. “The q 4 
rule would s to be one, 1 if nothing -. 
else was necess > defeat its ‘operation, | 
than the insertion of the namies of | payees - 


‘different from those having ait i interest in the 
ssa tae 


“eed, that the judgment of the dnisictsdie 
. a ¢ aunalled, avoided. and. reversed, and.itis > 
i fot ther ordered, adjudged and ‘decreeds. 
, Di ye be remanded with ditections to:the 


Rise 


a . bites path cots of ‘Seam. 


Tek ti th, ae 
Wei og 








It is always in 
time for the de- 


i Sota to mae court, “The plaintiff states. that. he Teas 
bis tion of ait injuno- from one Stewart, four acres of land on the 


4 poe = Mississippi river, for an Indefinite period of 
toh ney ites time, and that confiding i invhis lessor 
. answer put proprietors of ‘the. pren ‘s, he 


move the lewee That. at the time of the lease the prope a) 


by summary pro- 


cess. was morigaged, : and has been since sold, 


No matter what 


may be the value the mo: lig That the purchaser,. 
of the improve- 


ments aca on on public ga ‘made i in yirtue of an execu ig , i 


the premises, the 


tice of the jj At t of care # 
Fe alae a grid ae 
act of 1819. * r 
possess the petitioner, and that ‘he fears { 
sheriff will carry it into execution. Thep 
tition avers, that the purchaser must pay ! he | 
e of the improvéments before he can evic 
ind possessor; and conclniies by a pray 


an injunction. *: ‘ 


The defendant, Montgomery, who had J 
bought the’premises, answered, by praying ” , 
that the injunction be dissolved, as granted - 

in a.case where no such process is allowed — 4 
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Fig, and by a court not shoving jurisdic- rastern rag a 
fon. oe 
| On theemerits he denied all tHe allegations = 

apes except some,facts not peces+ 
HF sry to set forth; and concluded by ademas 


ig ten 
A - issue thus joined, the - 


dissolve the injunction, on the mat- 
hambppeariog on the face of it. The: court, - 
| 9} notwithstanding the oppositiowof the plain- 
Y Gif, went into the enquiry, and the correct. 
ness of this proceeding, ig the first questiva 
1] for our decision. ~ iy 
Ye 7 We think the court did not err. It is al- 
og _ways in time for a motion to dissolve an in- 
| jn or the facts alleged in the petition. 
) defendants denial in the answer of the 
ik of the plaintiffs, statements, did not 
| eclade: him from. subsequently admitting 
them to be true, Nor is there any force in 
the objection, that the cause having been sub- 
- nitted to a jury by the pleadings, the injunc- 
tion could not be dissolved until they passed 
it. The only object of an investigation 
“before them, viz: The ascertaining of the 
> rath of the facts at issue,—ceased bY an ad- 


i 
, Vou.vin.(x.s.) 71 





Eastern District. 
wigs. 1830. 


wie 


VanwiNxLe 
‘Brak 


" CASES IN THE SUPREME COURT | ; 
mission’on the part of the defendant, of tt rea 
truth of the plaintiff’s allegations. Al. 

The coyrt. after hearing the panties, di 
solved the injunetion, and the plaing 
2 oe , le 

In this court he has principally: relied oy), 
two i | hg jw 

First. That the remedy given by thew 
of the assembly, is limited to the imme 
lessee, and doés not extend to those whoy 2 1 | 
quire from him. 

Second. That fhe Blpintiff’s demandte a 
improvements, placed the case out of the: : ar 
risdiction of a justice of the peace. 4 ‘ Acc 


. The counsel for the appellant has pre " 


ted this case tu our consideration, on the a 
of assembly passed the 3d March, 1819, a 
has argued on the particular phraseolog By ot 


the statute, that it was the intention of i 


legislature te confine the privilege of “ 1 1 
ving the lessee by summary process to ¢ h 
immediate lessor—and that it did not exte 
to his assignees: ‘There has, however, be ey 
later legislation on the subject than the M h 
cited in argument, and upon a proper come” 

struction of it, depends the rights of the par- fo 

ties. By thé 2683d art. of the Lotiisiana | : 


. 








gw 
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- it is provided, “When the lessor has gestern District. 
® | ,jven notice to the lessee, in the manner de- eens 
)} gibed by law, to quit the property, and the W:==* 
| ' - persists in remaining on it, the lessor VAneanaee 
: py bave him summoned befors'a justice of 
he peace, and condemned to depart; and if 
s days after notice of the judgments he 
as not obeyed, the justice of the peace may 
er that he shall be expelled, and that the 
erty shall be. cleared by the constable, 
ithis expense.” 
‘Weare of opinion that the RR and the : 
Anpresentatives and asain of the lessor, may 
gercise the remedies given by this enactment, | 
tording to the 2704th art. of the code, the 
: thaser of the thing leased, takes.the prop- 
y ei, subject to the lease, and bound by the 
i: bof.the original lessor. Being thus 
lo allyhis obligations, it clearly fol. 
| it the lessee is entitled to every rem; 
m to enforce the rights growing out 
| a | hese obligations. 
id | The second point in the cause, we think, 
BP daarly with the appellee. The value of 
at | it improvements, placed hy ‘the lessee 62 
bland, does not take away jurisdiction 
aa the justice of the peace, no more than 
iana G i Q 


. 








864 CASES IN THE SUPREME COURT __ | 
Eastern Distt. the land itself being of greater value thay 
www the sums of which these officers can tay 
WatxE® cognizance in ordinary actions, would, "yt 
Vamwixxt® object which the legislation on this ‘sulj ed jc 
had in view, would ‘be completely def ‘| 

it did. ‘The law intended to give a a 

and efficacious means of paititig the } 

in possession, and leaves the other questig } ge 
growing out of the contract, to be setled 
due course of law, after possession is 6 I 
ed. It is.very questionable whether w 

the 2697th art. of the Louisiana code, 
lessee can compel the lessor to pay for i ee 
improvements, unless, in the words of ij 
law, they were made “with lime and@ if 
ment;” as to all other améliorations, histigif © 
perhap# extends no farther than remoriy 
them from the premises. But as the dei 
sion of this point is not necessary in the] 


sent case, we * refrain from expre 
opinion on it. 


It is therefore ordered, adjudged and.d | 
creed, that the judgment of the digi be 
be affirmed, With costs. es 








aS: ea 
Sh ie 
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en WALDEN s. GRANT & AL. February, 1680. 

an i : : ew 

ee Appeat from the court of the first district. aye oaagd : 
; ‘Grant & as.” “l 














+ Porter J. delivered the opinion of the - . 4 
ringan 


if z ‘eourt. The petition states the plaintiff to be act cde private 
_\ assignee of three judgments, against Edward nears fc, " 

no’ am 
Livingston, on which, notwithstanding asilm the force of an 


of money has been made by the sheriff of the aaa 


ae 7 | parish of Orleans, on two writs of fier facias, mono a 4 
tain ha “a balance is still due, and unpaid. seat a 
. persons of the 


nit} ' Tt further states, that these judgmenis were se pao 


ted i 

‘ 

, 

dl |. daly received in the office of the recorder of ai fodgment 
of 

and 














> | 1. 


* mortgages ; by #éason whereof, they created a chteined by bie 
4 mortgage on all'the real estate of the defend- special authority. 


e H “ant, from the day they were respectively re- 
i Ad torded. That at the date of enregistering, 
| Livingston had a right, interest and title, in, 
il ___ and to, ‘three lots of ground on the batture 
ing _’ in front of the fauxburgh St. Mary, which lots 
: 









ri Lis ve come in possession of the defendants, 
| ‘ 4 "Gran and Alden, That more than ten days 
nd.“ " previous to the institution of this suit, they had 
‘4 Hotice in writing, that payment had been in 
* vain demanded of Livingston, for the balance 
due byhimon the judgments, and that the 
property before mentioned, would be seized 
and’sold, unless paid by them in ten dave, 








, Ba 
roa 


ce Be 
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Eastern District. It concludes, by an averment of the money 
geno ge yet due by Livingston, not being paid either 
Warpew by himor the defendans, anda prayer, thas : 
* @nawr & a1. the lots be seized and sold, to satisfy. the ; 
| claim of the petitioner. | ie . i 
To the petition, an exception was filed,al, 
leging an informality, for which it should be — 
dismsised ; the want ofa declaration on oath, — 
by the plaintiff, of the existence of the dehy 
and demand of payment. sea 
The court, of the first instance, onli wh i 
the exception, and an answer on. the merits . ; | 
was putin, In this answer,all the allegations 
in the petition, were put at issue, except cer 
tain,facts, whichi itis not deemed material to 
specially notice, There was judgment for’ 4 " 
the plaintiff, and the defendant appealed, ae 
fer an unsuccessful attempt to obtain a nog: ° 


ment below should be reversed, In argus | | 
ment, they have principally relied on the two 
following : seat 

1. The court below erred, in overruling 
an exception of the defendants, that the afli- 
dayit required by the 70th article of the Code 
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of Practice, was not made by the plaintiff’ — Eastern District. 
2, There is no proof in the record, :that yi 
eg “  theplaintiff was the assignee of the judgments WAtpzn 
ie & *pgainst Livingston. Gna & at 
| We deem it unnecessary to state, what 
@ | conclusion we should come to on ‘the ‘first 
4 | ground, being of opinion, that the second is 
ty decisive of the Plaintif’ pretensions in this 
1 wit. ) 
‘} » The'first evidence on which the plaintiff 
er | relies, to establish the assignment, is an act 
passed by a notary ‘public of this city, in 
which it is stated, that the petitioner person- 
| ally’ appeared before him, and presented 
41 thre certain instrament, in writing, purport- 
ing tobe three Fansfers of judgment, in his Z 
favor, which the appearer required him (the - < 
nolary) to transcribe into his current regis- ) 
dof notarial acts, there to remain as on re- 
1 cord, and serve as occasion may peel 
whereupon, &c. &c. ' | 

After reciting these instraments, which 
ee “appear to be all sous seing prire. The act 
1g 7 concludes as follows :.“Thus done and re® 
i. | corded, in the city of New-Orleans, in the 
C) 4 presence of Felix Brunel, and William Mc- 
} Cauley, witnesses, who hereunto subscribe 
1 their names, with me, the said notary.” 








aa 


a 
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Eastern District, By an agreement on record, this evidenicy | 
mgt was received, subject to all legal’ exceptic a : 
Wanna and the exception now gpade toit, is’ 'Tl is : 
Geant & 4% thisis not an authentic act, which establishy! 
against third persons, the execution of the » | 
struments under private signature, recited ig : 
it, ? a | 
We think the objection well taken, The def of | 
proves, that the notary emitted the ¥ i 
ings sous seing prire to record. E am : . a 
doing so, does not give authenticity toth i . 
struments, ‘Those on which the law inve 
him with power to confer that privileg 
acts passed before himself, as private it tru 
ments legally acknowled ‘hefore him, a 3 
bscribed by the parties, in presence of iE 
x. Neither of these indispensdl 


requisites is found in the act under cori ide ! 
ation. The makers of the private wri 
did not appear before the notary. ' 
ty in whose favor they were made, aloné! ie 
sented himself, and had them en gis a | 4 
Were we to hotdfitha such recording gaveny 
the instruments received by the notary, iy 
force and effect of a public act, and dis; 

with the necessity of proving them, in dhe 


‘dinary mode, we would be enabling litigalil 





nai 


ipelves. Lewis vs, 
MBjond Seymour vsiCoveley, vol. 3, 396, 
fe next proof on- which the plaintiff rests, 
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sheir‘olwn ‘nets, 10 em- 
rt "hee 


fgttie certificate ofthe recorder “mortgages. 
“By [this ‘certificate, the. judgments appear 


‘Wwibe: enfegistered® j in the name of’ the 


intiff, nd this, it ig contended, is prima 
F fidence, they were re assigned to him, 


Yor h r register. admitted: is joigacls 


the'act passed befbre the notary, 


b ch we have just examined, ¢ and @ der: 


a: * 


Aw: ‘hot to furnish per Se, legal proof oO the fact 


i] fer'which it was produced. it is th 


ft wl = _ ” ) y to inquire, whether ¥8f> 


= 


“eo 
e 


y.be ‘increased by tn irae 


Pw 


— 
only & ar. 


having ‘dbted ‘on it it ‘as evidence, . 


wh Foti him the assignment had been 
lade: T erent provisions of our faw, 


a - 


o 


p] rel tion to this officer.aifd his duties, have 
|} been attentively considered, and nothing has. 
* ‘Neen fourid in them to justify ‘uch a:concli- 
sion. Indeed, nothing short of express-and 
positive legislation, would authorise the court 
so fir to depart from general principles, as to 
‘consider the act of the recorder, evidence 
Vor. ut. (n.8) 72 


= 
‘aes 
ee 





‘570 CASES IN THE SUPREME COURT 


astern District. agaist, the . So res as them 
tach tat \ , is im. ques 
Wasone is “ibdesdf proof, belgnst it is te. 
sean named est evidénce. of that fact... Buta ' 
it proves a mortgage was. reoatied, i ps 
not-establish the proof of the facts on-y 
the parties or error in the recorder, th 2 — 
may exist without thejother. The@ 
mortgage, andthe ssi nt, in the ingia 3 
befdre us, must have ted prior to th ne 
ing recorded, and the.certificate of th ne Fe 
ter, therefore, is only secondary evi¢ leno 
them. To receive it-in place of the hi 
rah whi¢h : the: law presumes in w 
n of the _¢réditor, would be. ay 
tion of the rulé, that the best : evide 
which the case is susceptible, must bn 
ced.’ *% 
But. aledagl: the act of the re 
mortgages, is not:evidence sit 
_ possessor, it may, Ul er certain, 
ces, be evidence for him, As: 
morigage is enregistered $e lime | 
‘its real amount, of where it is cancelle vi | 
part, or for the, whole, because it is the. ent 
gistering alone whicli gives it effect agaifit 
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' ; died persons “It was on this principle, the eastern 
case of La Forge vs. Morgan & al. was aw 
: widen samedi romed Be ie 
dt was next conieided, that the records of 
i: ages furnished evit traf rue: 


i ald 
40 mialke this a legal transfer Of the® as- 
: nee’é interest, itshould have been shown 
1 that tthe attorney had authority to alienate his 
FT chem’s interest in the debt, and nothing of 


TAWA. 


| pt he te 
00 of Fight it, and this 
esition we  cosider Jess tenable than any?we 
ye been examining. Possession ‘of a Write ~ 
isa, sins oer somtaheavaneaiie 7 
Yet be an.obligation payable to bearer. 
Ever fie he,cahe, of a bill of exchange, or : 
> ‘he hand writing of the F ye, is indnpens 
he} ble torecovery. - 
ba | |» Being thus. of opinion, dine the plaintiff 
din} has; not established the assignment, under 
. which he claims. title to the judgments set 
out,io his petition, the judgment of the court 
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Eastern: District: below. must be reversed, eer, Ze i 
page defendants, as.in cong nonsuit, 


WALDEN, 

Teds thetefore ordered, sai nd: da | 
creed; that the judgment of the distri ti ‘| 
be annulled, avoided and reversed, and “a 
there be bln for the defendants ty : 


08,..- 
Grant & ay 


¥ 


, 4 sf? +, a i ae 
"5; es w= u 
 CAMBRE § AL. ve Kou yal. ' 


creo fF Arreat from the court of the first di “ 
emo Whgle 7 Marites, J delivered the bpinion 


another part 3 court, This tase’ was formerly belie 
mises sold and supreme court, on’ an appeal taken fi 

the river; the ; 

wont frond to judgment rendered by thé didtdiet cout, jh 
merly deossiptive relation to exceptions which were Seal 
the land old, & thie ation -It was remanded, and t 
beyond = ex- since taken place @ merits, © 


The plaintifls claim, as heirs of Veroni q 


Cambre, er was the wife of Andrew ¥ 
liamil, the: puachaser of a certain’ ot 
ground, ‘in the faubourg St “Mary, f 
Claude F, Girod, who derived his title’ fi 
Bertrand Gravier, One half of this prope 





r F 8, 3 x 
é ‘i . | 
a. a 
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apm in right) of their ronment on acing Eastern. Pt 


| feed ool ic: eioarenr tion 
» theta, cert 2 portions of the batiare, infront 
| othe  fdubourgh, of which they have -had 


i avestigating. hig ones; swebtnadenie 
thd | holly uonecessary, any disquisition on the 
doeirine of allusion, in relation to the rights 
ious proprietors of land on navigable 
1. » or other water courses in this state, . 
| ve ton ob se many Ss 
ions of its competent judiciary. | i, 
pe ont come directly to the 
eration of she silt she plaisif, as 
| mapported by the written documents and tes- 
a timony adduced. in the cause, The main 
Me I» fxindation of ‘theit claim to the premises in 
it | “spute, is founded on amact of sale, made by 
|. Bertrand Gravier, to Clatde F. Girod,, exe- 
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_ Basterti District gated copie 22d of Macy ate 
gor ad val fe a ae 


1 Ve i mil 
Korn — his yes and claims on ‘the ‘battare, in! 
of a’ lét of Which ‘the’ ‘tract: or parcel’¢ 
pufthased ‘from B. Gravier‘made'a il ii 
ihe!aet of sale’ passed berweck them, it | 
| 23Y OF A pril; 1807" The expressions pring | 
pally relied on in "the deed 'fronn Grave ¥en | 
Gitod;jxy that the piece or patch of k * | 
node terra) sold wast situated without) 
walls'-of: the city,’ ‘and. fronted to: th 
(frenteal rio) and that it poet tot 
‘chaser by express terms,“con tod 
dis y sasdas us08, costumtres ¢ 
From these. expressions, the: conte: 
appellants cotitend, ‘that the.véndor kt 
the owner and-possessor of a rural est 
ited’ in’ front by the? river, and :conseq 
acquired a right.to any allavion whic 
then ‘attached. to «it, or,might there 
crue, - ‘Mg pale, lpr to bo of a. pie pide 
land, ‘composed of 52:1-2: foet front: 
river Mississippi, and 160 in depth, be 
on one side by thé land” of Nicholas Gras ri 
and on the other,’ bydand of the vendor, l _ 
ing a superficis Of 8290 square feet. The 





‘om 1 atture, was then formed ete... 
totbe lot of ground. sold; indeed fo an ex- — 
gree atenibes the land embraced. by lings 


bm | 4 mer (8290 square, feet;) ‘The proat of 
ee i fact, renders useless any inquiry» 

pe! privilege of the vendor, ‘to. acquire,.. by 

right of accession; alluvion’ which might 

"38 have attached itself to his lot; after hé be- 

Bey “igame the proprietor, ‘under ‘the sale. from 


i -B.Gravier. . That the. purchaser took pos- 
“4  setsion of the parcel of: laud really intended 

4 ” ee cannot be denied, and ‘it is clear, 

the evidence, that’ it-was a-small por- 
ofa large'tract, then held by the seller, 
aid’whether, at that period, the whole front 
6 tract was ‘established/as a faubourg to 
ah ‘of New-Orlean need not be inqui- 
ae i wei into, believing, as Mo, that-even con- 
sidering the:ptoperty sold, as a rurali estate, 

iy wd do in the act of salé,did ‘not con- 
Wit * wey tothe vendor, any/right te:the alluvion 
ma | dete formed and aitached to the lot. which 
Tht] he bought. It is contended, that itipassed 





tyes p vy ee peti It ay 
bec that the socensory din 


the house to the: piirchaser, Bat to’e 
4ransfer of any thing more thanis e 
stipulated in: ‘2, deed; : it~ must be é 
shown by the *buyery’ that what he d 
in addition to:the ee 
ere so comb em ‘ow the'p 
palo” . 
sie the vio ovo | 
pretty ste sate 


al ~via are’ considered a8 1 
pet of it ee to which ey’ 





r com it pot detlared, thatethe Kouw 0 Be a 
artic Lesa ate is not considered colts 


just e'and equity; whieh scvords the roti 
why | andadvantage-of a thing, to him who is ex- 
fas pote damage and loss, The same doc: 


min is found ig: Ferriecre’s-Com. on: the 
, bos _ of Paris, nos: 87 and 38 of art. 826, 


which an augmentation is made to an inherit. 3 
“Alize, by alluvion, it is. said ¢* cette augmen- 


_alltn,ost tellement anie a. Vhertage qu’elle 
_ “pren adieseaitabbarion 


_ propre, comme heritage auquel elle a ete 

unie, selon Dumoulins sur, Vart 4 de cette 
costume. Glos. 5, nos. 415 and 416, ou il 

" dityincreementura alluvionis nobis acquiritur 

(| jure, quo, ager augmentatus primum 
4 ad nos pertinibet, nec istud iricrementum 


Vou. vin (x.8.) 7 
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Februa y, 1830 
SS ad 
Camrre & AL. 
vs: 
Koun & at. 


. CARES IN THE } aa court | 
Eastern District. consetur nbous ager} pars primi. + 03 


have assunfed as ‘proven (a fact well e 
lished by thie testimony of the ca 
at the time of the sale of the parcel of ] 
to.Girod, under whom the plaintiffs ¢ 
title to the batture in front ofthe land sold, 
vion had been formed, and attached | 
o, whereas the lot sold was the proj 7 a 
ty of B. Gravier, theriginal vendor, 'g , 
made a part of his plantation, which was Of 
an extent much greater} than the land sol, 
Now, according to the authorities above cit | 
ed, and according té? the decision of the i 
perior court of the late territory of N 


- Orleans, in the case of J: Gravier vs. the 


poration, this allusion must be conside 
having formed an integral part of the ph 
tion of B. Gravier, at the time he sold suk 
the lo{s separately on its front, and did 
pass to any purchaser of a restricted } 
of the whole plantation, unless it were emeg 
braced within the limits of ‘the part hus | 
sold. The titles adduced by the appellants, 
show, that B. Gravier conveyed by actdf 
sale, to Girod, a parallelogram of land, of 
160 feet by 51-12, of which the vendor took 
full and entire possession, and by this course 
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of proceeding, all the obligations on the part Eastern Dintsit, 
of the vendor, arisigig from his contract of 7**°usr#s 188 
Pub. sale, were satisfied “and discharged, | unless. Cann a 
tabe _ the expressions in the att’ canbe legally in- Sous & at: 
)  terpreted, i ‘in such a manner as to give to the 
a | pene ‘an additional -quantity of Jand 
ees, ‘greater in extent than that conveyed by” ex- 
) | press limitation to a certain number of square 
feet, The first “of these expressions, is 
"frente al rio, and itis contended, thatésuch 
aclause in the sale of lands, which are boun- 
ded by the river, gives to purchasers all 
contained within lateral lines up to that 
Git, boundary. The trpth of this doctrine cannot 
el denied, as it relates to a sale and transfer 
few of the whole of # plantation,’held by a ripa- 
: rian owner : and"is true, according to the 
“judgment of this court, if the’case. of Mor- 
i mg ts. Livingston, so farias ‘to give to the 
a hnyer of a part of the front of a plantation, 
the privilege of acquiring, by right of allavi- 
jon, when it appears that, the. river was the 
real boundary at the time of sale, and that 
nothing intervened, worthy of being consid- 
ered a fit subject for exclusive ownership. 
Bat we are of opinion, that it is not’ ‘applica- 
‘ble toa sale made of'a certain limited part, 
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Eastern District. taken from a whole tract of land, when atth 
February, 1830. 
aw _itime of sale the vendor held in fall prop 
Camas & 4%. another part between that sold and the ri 
Koux & 4% Jn this last case, the words front to the riy 
must be taken as merely cai h 
situation of the property sold at the timeg 
sale, and ought not to be construed in ee chia 


manner as to extend the grant of the s¢ 
a 


beyond the’ expresé. limits contained in th 

act.of gale, in relation to quantity. ng F 
We do not believe that the pretensions d 

the plaintiffs can be supported by the formal) 

part of the act, which’grants to the ver lor. 

every thing appertaining to the lot sold. 

it has already been shown, that the allu 


did not appertain to it as an accessaryj bi 

made’ a part. of the whole plantation : 1 

which it was separated in the sale to Girot 1. 
The conclusion, to which we have com 

in this cause, js entirely conformable to 4 he 

principles established by the decisions’ in 

the cases of Livingston vs, Herman, Coch: di 

ran & Ray vs. Story & Fort, and J. Gravig 

vs. the Corporation of New-Orleans, decid 

ed under the territorial government. And ¥ 

are of opinion, that the most rigid interpreta 

tion of the’act of sale now under considers d 





OF THE STATE OF LOUISIANA. 


on against the vendor, would not give the 
allavion in question | ye vendee,.. or those ” 
chiming under him: te 


a 
7 is refore ordered, adjudged and: de- 
.. a sd, thatthe judgment of the district court 
mn belied, with costs, *° +o) ,¥ 


u ny Y 
"Moreau § Soulé for the plaintiffs, Liv- 
gmore for the defendants. | 


QUESTI vs. RILLS. - 


* 


* fire: from the court of the fourth district 


uvion -Marrnews J. delivered the opinion: of 


i : : Tn this case, the plaintiff obtained 
au injunction tostay an order of seizure and 

qs Which the plaintiff was prosecuting on 

ihe property of the former, under certain acts 

ff mortgage. The injunction was subse- 


en dissolved ; and. from the decree of 


olation, the plaintiff. theeon took the pre- 
t appeal. 
d- ~The evidence of 
d we the papel, was apr inted administrator of 
| 2 succession of Isabella Franchibais, by 
tere the advice and consent of her heirs, who 


68t 
Tobrun District. 


Caseans rie AL. 
Kons 1 & an 


Taking the oath 
required by law, 
is a necessary and 
indispensible 
ualification to 
administrator 
of a succession. 
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mien se prayed, time to deliberate whether they wo 
aw! decept the meg He proceeded ' 
eo have the estate the ministry 

Riu. judge of probates; and at the sa aa 
lant beceme purchaser of a part 

perty, (on certaifl terms of ered) a te: 

property,,according to the conditiong of ‘ih 

sale, a mortgage was retained in favor 

vendors, The price was payable by i 

ments; and after the first became due, the : 

ministrator procured an order of seizure 

sale, the execution of which wag suspende 

by an injunction, as ‘above stated. 

The petition for enjoining the proce dh 

against the defendant and his proper ys 

executiva, contains many reasons, alleged, 

opposed to thé correctness and leg lit ty 4 

that summiary process ; but we deem i itm i 

sary to notice those which relate to t a]: 

a 


pointment and qualifications of the a¢ 


) 


‘Wi 


tration, His appointment appears” ‘toh han 
been made in conformity with the rules ¢ at 
lished by law; and he seems to have qua lif 
himself in all | respeeili required, tod 
charge the trust reposed in him, except 

it dog#not appear’ that he ever took theo 
prescribed for officers of this descripa 





% e 


ie 
| (OF THE STATE(OF LOUISIANA’ 
he 0 office of adminiséator, such’al Was ase Besecs Dose 
d by the appellee,.is created®-by the Dia, ~~ 
de sand by the art. 1042, it is declared that @™=*"* 
‘ a pofficers have the same powers,and are = ™*™*- 
ybject to the same duties and responsibili- 
sas the curators of vacant estates, We, 
Th > rt 1109, maftes ita preliminary duty of 
carator of a vacant estate, to take an oath 
before the judge who has,appointed him, well 
ond faithfa to discharge his duties as such, 
"which mu ‘precede his entrance on the per- 
formance ofthese duties. According to this 
article of the code, it is clearly the dfity of a 
-earator ofa vacant esfate, to take the oath pre- 
| seribed, before he enters on the performance 
af tte duties which arise out of his official 
-tituation sand if administrators are subjected 
rs the same duties and reponsibilities, they 
: J are bound to take the same oath, before pro- 


Ye has 

Be i 

af 
* if i 


j ging to the ‘administration of estates en- 
‘ Miisted to. their charge. oe 

od i Be ‘The record, in the prese nt case, exhibits no 

, idence that Rills, 5 defendant i in the suit 

| for an injunction, was sworn by the judge who 

ae ‘} appointed him to the office of administrator, 

7 } well and faithfully to perform his duties as 


a 


74 such, On the contrary, we find a certificate 
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neki District..0f that judge, whictiteclares that thereig 
“i e “6 récord in this office, stating or setting’ for 
Qoaners “that the administrator did take an Wig 

Ruut are of opinion that this: dath is a nece : 
and and indispensable. qonlidosdedil in é 
ficer of this kind; and that he eannot ke 
administer on an estate entrusted tohisel ha i 
without it, Admitting this to be true, itis ar 
leged on the part of the. appellee, thgt: “an ‘ 
want of authority or necessary qualification 
in a plaintiff, who adopts the summary -modd 
of proceeding, by immediate seigure and sali 
of proferty, under acts importing a confes—, 
sion of judgment, is hot expressly recognisedy 
by the code of practice, as one of the reasony 
for which the sale of property thus se zed . 
may be arrested; and that the reasons li | i 
down in the art. 739, of that work, are excl 
sively those on which such arrests may 
obtained. Jt must -be alloyed that the w 
of legal capac ity in the actor who claims 1 
benefit of s summary process, is not ex 
pressly stated as a-reason for staying the ex 
ecution totidem verbis;*.but it may. 
rightfully implied from that part of the 
__ which admits an arrest of proceedings, when} 
” the act on which the order is based, has been 
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. * obtained. by unlaw means, Ifthe act re pee 
| - should have been. inally obtained by fair 
) means, the want of egufanborfin a person 
| who attempts to gnlorts i it, may be properly * 
. opposed to him, as being in the exercise of uns" 
ta itl means i in its execution, “The want Of 
a B powe must necessarily render abortive a” 
t endeavors to produce effect. 


J therefore ordered, adjudged and+de- 

+ that the inant. of the district court 
Cons be anulled, avoided and reversed. MAmd it is 
7 - farther ordered, adjudged, and decreed, that 
‘the injunction heretofore obtained by. ‘the ap- 

% Fsfatlan, Ber reinstated and made perpetual ; 
gn .. td hat heappsle py coms in both court, 


oft 


Pic ef 
® srare vs. JUDGE OF THE COURT OF PRO- 
BATES OF THE PARISH OF IBERVIDLE. 


will made in 
*’ Porter, J. delivered the opinion ‘of the PE derdnw 2 


as the} “court A tule has been directed to the judge mitted to probate 


in ,another, may — 


Ot exe 1? f probates forthe parish of Iberville, requi- be ordered for 


6 Oe g himeto show talise why ‘he should not Srey 
five valet to:probate, and declare’ ‘executory the pod ey! Sew 
on * will of Luey Jackson. EM dk compels 


he Vor. vii. (m's.) 74 ' 
been oe 
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He has assigned as reason for not doing . 


’ that proof Had not been 1 made that the 


Parisx Folie 
-OF IBERVILLE. 


was executed by the testator, nor that it 

been duly proved before a competent jud 

the place where it was received. a 
"The willin question was made in Irek 


’ is 


in the kingdom of Great Britain, and appeag 


to have been admitted to probate in the st rt 
of Alabama. , : 
The 1682d article of the Louisiana’ @i 


provides for the execution of testaments mai i * 


in.otber states of the union, and foreign couns 


tries, “ without any other form than that of f 
registering the testament, if it be ‘established | 
that the testament has beendaly proved before 4 


a competent judge of the place where i it v 
received, Inthe contrary case, th “9 
cannot be carried into effect, without i its being 


 first_proved before the judge by whom 


execution is ordered. h i : 
The difficulty felt by the judge of ras : e 


appears to have arigen on the proper interpre 


tation to begiven tothe expressions of the law % 


in the place where it was,received. He seem 


to have thought these words mast be under. 4 
stood to reqilire proof ih the place where the ff. 
will was made. We are, however, of opin- 





i a 


: a any coutt of competentajurisdiction, 
1 he should have ad nitted it to probate in this 
‘state. Such is the literal meaning of the 


, ; la place where it was received, And 


Panisn Juez 
/ OF IBERVILLE. 


see no reason why they should be devia- © 


tedfrom. When a will is made in one coun- 
ay, to operate on property situated in an- 
| ere is no necessity of proving itin 
that where it was Written. Its validity may 


4 beestablished in the first instance before the 


“eourts of the country where it is to take ef& 
fect, There is no good cause apparent tous, 
‘for refusing faith and credit to the acts of a 

~ {4 court thus receiving it, and reposing confi- 
F dence in the hdmissign of it by the tribunals 

T where itwas made, "The object of our law 
r3 tous tohave been, to admit to pro- 

v4 bate wills made out of the state, which had 
Ph already been received elsewhere, and to re- 
FE quire proof of their exeoution, where this 

| sanction had aot been bestowed on them, 
Es the rule e be made absolute. —_ : 
’ 


4 / a. 


# 
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‘" «ol 
MORGAN'S SYNDICS og FIVEASH. 


a Apprat from the court of the second 


vs. trict, 
FPiveasn. 


A planter who Martin, J. delivered the opinion ¢ 


permits his slaves ‘ ; 
tocar money for court. This case was remanded from 


themselves, b un 
cordelling ships, courta few months ago. There was judg § 
has no action in | 
case one of them Ment for the plaintiffs, and the defendant dp 


be drowned ac- ) 
cidentily in doing pealed. yh ba a 
80, ae r 





His counsel urges that the inferior j 
erred, as the évidence shows that the ¢ 
drowned, was part of a gang who were 
mitted to track vessels. : 

Kensey deposes, that on the morning ¢ 


theslave was drowned, a whiteman came a 
board to inquire afier him, and being infon 7 
ed of the accident, and asked why ‘he perailé 
ted his people to track vessels at night ip 
plied they worked all day, and had only 
night to make something for themselves, ail 
he thoughtit hard to prevent them, 
ver deposed to the same purpoF 
dingy this was the second slave lost in’ 
manner, @& * | 
Figher, a witness*of the plaintiffs, depose 
that on the morning after the accident; 
went on board of the defendant's vessel, 4 
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i "fhe request of Eves, to inquire about the ne- 
7 7 gro. He denied he made the declaration ©. 
| stated by the’ defendant’s witnesses, but depo- "Brame 
“1 | ged, that sometimes: the negroes of the plan- FrvnAon, 
of th | » tation “were permitted to cordel vessels 
tie | through the turn, He has seen them do it 
ind. and not forbidden. They had been at all 
ie | times forbid to doso during the season: of 
 high,water, and they have been punished for 
| ~ doing it then. That during the low water 
‘ the slaves were permitted to cordel vessels 
, | through the turn especially on Sunday afier- 






















‘ a - noon, and then in case of fine weather only. 
afia Eves, the overseer of the plantation,-de- 
ie | posed, a general order existed, that the ne- 
fom , | groesshould not aid vessels, or work for any 
~ other Person, in any manner, but it was ‘éx- 
"tremely difficult to enforce: it, and they often 
did so. They sometimes tracked ‘vessels’ x 
through the turn, with his consent and per- 
mission, and sometimes with those of Mor- 
From the character of the negro that 
" was drowned, and his being an active man, 
‘the witness thinks it probable he was'one of 
’ those to whom sucha permiésion and ‘con- 
’ ‘sent had been giveh. He thinks thé’negroes 
were engaged in tracking vessels through the 





same.season. They were frequently eng 
, in tracking vessels through’ at night, ag | 
Moncan’s wind is not so high then as in the day ij 
tit, we he has frequently heard the cries of th ne’ care 
negtoes tracking vessels, while he was igi) + 
bed: He had the charge of the plantation, | 00 
and Fisher was under him. wt 
It is clear, from the above testimony, a ' 
the slaves of the plantation to which 1 
ceased belonged, were « frequently -.e 
ed, with the consent, and permission i 
the persons who had theft. in charge, it 
render to masters of vessels, the servigg 
they rendered to the defendant. That the 
were allowed to earn something for themag™ 
selves, in working days after they had . c 
formed. their task, at night and on Sandajy 3 
Notwithstanding a general order which he 
been given to the contrary, and there is , 
any evidence of any of them having been p ra 
ished for doing so, except where they-did # 
during high water ; and the overseer depoj 
_that he.thinks they were engaged i in trackt 
the vessels during the season, for which the 
defendant employed them, - 
Itis therefore clear, tat the person'w 


tad these megroes in charge, fre quently pa 





ae 
oe” 

Tae, 

i» we 
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od them to do acts, from which masters of pq 


i} el might welhinfer they had the consent “UA 


| permission of the: person under — 
they were, 

ih has been urged, that the defendant: & 

stor that he had any kndwledge of the 


} pegroes having ever been engaged in towing 
» yssels,, The defendant did not personally 


de fa ploy the negroes. "They were engaged by 


e | . pit he had on board, who, from his oc- 


een, had previously the opportunity of 


licing the servicés rendered by the slaves 
a Df iv antation belonging to Morgan, to ves 
hae i it is in evidence, that when theslaves 
ste} tked io be employed, they were asked wheth- 


fe e] ere in the habit of cordelling ves- - 


pes theyanswered affirmatively, and added 
it they ‘had cordefléd one the Saseene 


a 


: = | 1 “planter, who avails himself of —_— 
a fy which its position affords to his sla 


rn “oegee .by towing vessels, cannot 
those who employ them, ‘much less 


a 

ie 

eee Pytiore a4 adjudged and de- 
i that the judgment of the dsttts éourt 


am to, omer him >" deci 


i 
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District be anulled, avoided and senna, 
” there be. judgment , for t ond: 


Monoan’s : = i. 
evasics costs in: both: courts. Tf ee 


Fivean? = Eustis & Hennen for plaintiffs 2 V ay ie 
fog defendant... mS 


, * , ee ne eam emememnr 
» FLOWER ws. O'CONNOR, &° 


An affidavit for Appear from the court of the third dis 

a continuance, nie er « sae 

need not state trict, the judge of the second presid 

that the — ‘a 
ted co , 

not have been » Martin, J. delivered tig’ opinion of 

discovered by . } . “a 

aa court, . The object of this suit, was 10) 


fore the trial. 


the defendant liable to the payment of; ai eh | : 


of, her. deceased “son, on the groun + : | 


having accepted his: suecession. . 
obtained a verdict, and. % 

was ordered on an affidavit, that e. pl 

‘made, since the trial, that one Gaibesh 
rove, that the defendant, since, the death they 
re r late husband, had expressed muchi gait 
faction ofthe manner in which Colt, hg 
torney, had manger 8 affairs ‘of ht 





s used to obtain the necessary evidence, pastorn Distriét. 
] that the repeats is not made) ie ihe 34 Posrary, 1 


* gatimony of Guibert very. ihaterial, edit 
had been summoned, and did not.appear, 
_ whereon an, attachment issued, and it was re- 
_ tamed, that Guibert was sick, whereon the — 
- plaintiff did not ic for a continuance, ‘The 
- jadge further thought the continuance could 
} smtbe granted, ere was no averment that 
J} fhetestimony could not have been procured 
before trial, by proper diligence. 
<Tbappéars to us the affidavit was eufficient, 


waneou # circumstance. The faet. expect: 
a 0 be | proven, was important to destro 
“theeffect of the defendant’s plea of rohtak 
aha | une affidavit stated the evidence had been 
ei, i discovered since the trial. It is true there 
Juai| Misno evidence that it could not, by the ex- 
| of proper diligence, have been discov 

} ted before, but the affidavit is.in the words 
| ‘fthe Code of Practice art. 561, — 

_» Guibert might ha¥e been subposnsed, to 
J =i on other material. points, which the 

1 plainift may have been able to establish by 


m — Von.viri.(x.s.) 75 
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Biniie District. other witnesses, and nothingauthorises ug 


February, 1 
cay 


FLower 
v8. 


O’Connor, 


tion was had on the 20th. E 


’ disbelieve the oath of the plaintiff, that he a ad 
discovered, since the trial, the evide ‘he 
Landy, an objection is made in this com 
which wasnot thought of below. The i 
tion for the new trial was made on tt he : 
December. The jurat of the affidavitisat 
ted on the 11th, and the argument of thei a 
This might have entitled the defer ‘ 
demand the rescission of the order, g * | 
the rule to show cause. He did not domi 
but chose to have the motion argoodlia i 
merits. In doing so, we think he wavediii! 


objection. a \ 


, Applications for a new trial, on behalf of a 


plaintiff, are generally viewed with 
jealous eye, than those in behalfof the d 

ant, whose principal object is often to dela sh h 
payment ofadebt. The plaintiff not hay 
the same interest, is more © a believe 


creed, that the judgm of the distil’ 6 
be avoided, reversed and annulled, aia 
dict set aside, and the case remanded fort 
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1 new trial, the appellee paying costs in ‘this 
4 ) eourt. ee *: 
| Watts for the plaintiff, Workman for the 


ais ‘ : enc : pe 


; _PomRoT os. VESSER—VESSER 0s. POIROT . 


.,Apreat from the court of the parish and _A vacant estate 
ay of New Orleans. 


“Martin, J. deliveted the opinion of the 
court. Judgmeht by default having been 
jaken in the second suit against Poirot, he 

dom} commenced the present to procure the annul- 
‘one fiigy'setting aside and radiation of a mort- 


_ except in a court 
of probates. 


ie gige, resulting from the récord of the judg- 
< “pieat, onthe ground that the mortgage had 
Mfor a lo - time since become null aad 
aud was satisfied by law.” 
~ Vesser being not found. 
* “Heunen, Verser’s attorney, in the first ant, 
ntarily came in, suggested his client’s 
tha, and prayed the iamieans of the pe- 
On the plaintiff’s, motion, Hdinen was ap- 
pointed curator of the absent heirs. 
The plaintiff now filed ‘a new petition 





cna of a well! of fier’ acia a ie 
Verser’s judgment, ft enje 
On ey al motion, all p 
set aside, and the plaintiff saul 
Whe court correttly decided, that 
being dead, his vacant estate cou 
ministered under the direction of tt 
wi of probates, -and the parish ' 
- out at jorieliction to proceed against it. \ 
| ror has been assigned, in the " 
court ‘not requiring proof ‘of Vesser’s d 
It ‘appears i it was admitted by the pl ain 
who had a curator appointed to, his] Ie ir, na 
By dismissing all proceedings, and ai 
thesethe fifa: the plaintiff had the b 
ny cted from the injusiction, ‘He le 
charged with his own cos tg * Now 
now spi be given against a” vacant | est 
not duly represented, As there.is no appet 
in fayor of the estate, we have not no 
the costs against it. ees 


Ividtleréfore ordered, adjudged and 


creed, that 1 » judgment of the parish court | 4 


be i 
pom 








re had hy no neg 
. file thetranscript... 


| h e appelites. counsel has had the can 
r.to acini ts sufficiency of he ha 


05 


tes oBligations, 864, 0—=O™ we — 
) The right of the appellee to take out the 
te er "8 Certificate, i is only given in case 
- of the appellant’s neglect to file the trans- 
ipt. Tb: 588. Although | the defence of 


. transcript is prima facie evidence of that 


Nibted and authorises thelivery of of "the 


Céttificate. “. 
“Bui accidents ‘beyond the appellant’s 


aaa | may prevent the appellant from 





CASES IN THE SUPREME COURT = 
istrict. bringing up the record in due titne- The q 
~ey-w_, clerk of the inferior court may die, be disa: 
Kine ‘bled by sickness, or a great pressure of wall 
mis CREDITORS. siness, from making out the transcript, or he 
may neglect, or wilfully omit. Other events 
may cause a delay. In such a case, ’ ’ i 
transcript will be received, and no objeg 
tion allowed, if the appellee has 
steps, and the delay is accounted for. i 
Evidence that therehas been no a 4 
establishes that the certificate was improvi 4 
dently applied for ; and the court, on being | 
satisfied of this, must release the appellay it 
by ‘avoiding the certificate and refusing 
the execution that issued on it. To dos 
the court requires no legislative permiss 
The legislature however has made. 
to enable the appellant, who has not the 
transcript ready to be filed, to obtain a de 
lay for that purpose, and even the recall of 
the clerk’s certificate, ifone has i d 
at the time he applies for relief, and even to § 
enjoin the execution of the judgment. | 79 
The Code. of practice, 883, authorisey” ‘ 
the court to grant the appellants an injunc 
- tion to suspend the execution of the judg- 
ment appealed from, if, at the time of his 
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_ petition for delay, the appellee has -E 
acquired from. the clerk the necessary cere wa 
tificate for the purpose of such execution. Kingiuam 
»Surely the legislature has not made this *“ cneDirons 
provision for the sole case.of of a certificate 
gally issued before the period,at which 
it might be legally applied for. 
It is true the party seeking'relief in this 
case, must do it,within the period fixed by 
law, if amen but ifhe be prevented 
from doing so, by accidents, over which he 
no controul, we believe, that on show- 
git, he may be listened to in proper time, 
-abigoon as it is within his power. 
. The transcript must therefore be admit- 
ted tobe filed. 


| Ripley for appellant. 


-' } MoRGAN vs. HIS CREDITORS. 


* Maar, J. delivered the opinion of the Partnership 
debts must be 

court. Morgan an appealing creditor, claims paid out of the 

payment and distribution of the separate es- fate,and private 


and seperate ones 


tate of the insolvent, before the creditors of the out of the private 


te es- 


firm of Morgan, Morgan, Dorsey & Co. of iat of the indi- 
which the insolvent was a member. i 





4.  ~. CASES IN THE SUPREME COURT 
sia! Dissict. ’ He claims two distinct debts. ‘al 
1. The first of $72,613,172. cents, ig), 
Moneax = amount. of the five bonds executed by the iy | 
mus CaEpiTORS: solvent in Philadelphia, on the 13th of § 
sank gOS ont tember, 1824, bearing i interest at the We 


nership estate, six per cent. from the first of January & 
a Cece lowing. § 
seperate wed, =e" The second of $25,000, isiflie amoun 
tors are satisfied. 4 Dromissory note of theinsolvent, subscribe ye 
in Philadelphia, ,in the month of Octobey 5 4 
1825; and duly protested in the mor bof he 
December following ; ‘bearing interest accgp 
ding to the law of Pennsylvania, at the rai e | 
six per cent, per annum, from the date of: 
protest, ) 
The appellants claim, as to the fittst debt 
was sustained; but the district court denil } 
him any preference on the separate es at 
over the reditors of the firm, in regard to they” 





second debt a 
The syndics and appellees, claim Ser 

versal of thejudgment infofo, © ~~ "4 
1. As to the first debt, they insist that the ob “ 

ligation of a contract settles the right of th 

parties; the estate of the debtor repre 

his person, and is pledged for the perfor 

ance of his obligations.” C. Code 2089, 3152 





Ses 
uA 


4 
- ; 
rey Rw P. 


snd : The note vasanae. 


m : Morgan; of which firm ihe. “ae 
ra member. They were not credi- 
: amouiht, but only for: the 
A by: them as endorserg for 


‘om 
es 


it ‘e a The 289, iniroducing no 


iple; the 3152d s being inapplicables 


Ie hi: wa | ae 
« Bows Riis counsel does not ale that 
| te-redivor of an obligation in solido, may ap- 
one of the debtors he pleases, with- 
Pout the debtor having ‘the right to. plead the 
t eh oh tot division in 2089th art; but he con- 
J tends that partnership debts mu be paidout. 
i of the ‘partnership estate; and the private or 
ome debts, out‘of the private or seaprate 
estate; and shat the partnership creditors who 

Vo.m.(n.s) 76 ~ 





Sis law, -¥ was Hopud by the. | 
dence of Spain, and makes dame 


‘dam in mercibus certis, an omnes in iisde 
Faden erint et omnes oe EE 
putes sagariam et linteariam et s 


er 


creditores? ‘Puto cos separatimin ti 


vocari, unusquisque eorum merci m 
ipse credidit. Ff de Tribut. act. | 


plures. © 

Sed si duas tabernas ejuillew: 
exrcuit, et ego fui taberne, v. Sque 
‘num habuit raciocinator, alios ejus quam 
. Tiberim, equissimum puto itnareting | 
em faciendam; ne ex: alterius re mercftoga 
erento. alii damnum sentia to 

Ti > él deudor varias negotig 
por ellas a es personales, los de 
tienen accion a pedir contra los bi ( ! 
hasta que los de esta sean satigfacheal 
pueden pretender su credit del sobrantes 





bona, ut declarat hoe Paul. de Cart; 

a § Si plures, et tene istg menti; i 
a on Partida, 6, 14, 11. 

- Meslix 1s. teaches that the conclusion is the 

: a he a e of different 

mer or of the same kind; 

the n ions of the same, are 

lifferent kinds of metchandise be cate" 

ae different parts of p same towns Or 

at udifferent towns or provi . De Pignor- 

s m 551, 4 1, Quest. 13, 1, Casaregis; 140, 

#89, n. 18, 20. Voet, ad Pandect, 14y 4, 


7% iun deudor tiene dos or mas negotiationes 
q preedares de una de estas han osurir a aco- 

, ‘boar os bienes de ella, sin hacerlo de 
los otra; sino en lo que sobrare, pagados 
ls acreedores de ella; porque cada agree- 


- dor se creyé mas en la negociacion en que lo fue, 





del dendor. Yb mismo retie 
gociacion aunque ocurran los acreet 
a otros qualesquieray i 
mas en ella, que enla pr 
Phil Prelacion, n.'59:& 60; 2, Cur. 
"895, n. 58, 59s 

Quando quis habet plures en 
bet creditor debitum suum de illa neg 
cui credit, petat nam videtur illi mi 


credidisse. et. S enigenen be: 
ficium hie habetur. 2, Brunema 


The Civil Code 1808, has made fip 
tion in this part of the Spanish law. ~ 
‘In theUnited States and in Englan 
true, where there is no insolvency, the 
rate creditor of a partner may levy hist c 

tion against the estate of his debtory« 
part of the partnership estate ; but 1 
of bakrupigy the partnership estate i 
applied. to” partnership debts. te 
and 406 ; Hovenden’s Supplement toV 2 


in 1. Vesey vol 236; Hankey vs. Garrett; mt 4 i. 


3 & 4, Hammond’s, Equity Digest, 4 





m the chive suiting we soncei e 
ict judge did not err; in: supporting 


a onthe first debt. t 
| d, the inquiry is, wheth- 
; nthe mew édde, which was oe 
‘months before the note on w e 


Tests was executed, has altered the old 


_ Of the,partnership estate, by ‘prefaced to 
:* th . private or separate creditors ; 2794,— 
tit also provides, that privilege cam be 
timed only for those debts to which it is 
pessly granted by the code ; 3145, ' 
“Perhaps we might deduce, asa corollary 


om the pracy recognised in* the '2794th 
} " icle, that, as partnership creditors excJude 
separate ones from the parthership’ es estate, 
’ Gilatter must exclude the former from the 
Peepliate ; ‘but this would be a distinetion by 
implication, and the 3152d article rejects ev- 





formation of a Code of Commerce ; th 4 
quenily .refer to it in the Civil Code, -& . 
expressly declare that its Ve eis we! 
paramount to those in the ee | 
the, commercial law - of the country 
existing at the period of the adoption ¢ 
Civil Code, is to control the provi io 
the latter till the enactment of the conte 
plated Code.of Commerce, need ‘ni A 
inquired ‘into. in this case. Had herd 
code been absolutely silent on the distr 
tion of of the property of persons engag ; 
commercial partnerships, in case of i insol¥ 
cy, we might conclude they have left. th he ‘ 
matter to be regulated by the pre-existing | 
provisions. But they have acted on the sul | 
ject: they have given a privilege to c | 
of a partnership, on the .partnership estate 
have, bya general clause, abolished the y e 
ilege of separate creditors of a partner 
his separate estate. It is our duty to f 
clude, that the legislature has acted on the 

- whole subject, in the Civil Code, and left ’ 
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for plaintiff, Eustig for defend- 
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